PAGE  
4

Form 62 (version 2)

Rule 35.1

AFFIDAVIT OF JOHN EDWARD HARTNEY – 7th NOVEMBER 2006

COURT DETAILS

Court  


Supreme Court of New South Wales

Division 

Common Law

List


Possession

Registry 

Sydney

Case number      
13403/06

TITLE OF PROCEEDINGS

First plaintiff   
     Perpetual Limited, formerly known as Perpetual Trustees

     Australia Limited [ACN 000 431 827]
First defendant 
    Fiona Caroline Cristian
FILING DETAILS / ADDRESS FOR SERVICE

Filed for 

   Defendant

Address for service       11 Roycroft Street Bowral NSW 2576
Telephone      

  0418 203 204

Email 


  af@theelements.cc
AFFIDAVIT DETAILS

Name

John Edward Hartney

Address 
3 Kangaroo Valley Road Kangaroo Valley New South Wales 2577
Occupation 
Finance Broker

On the 7th November 2006, I say on oath:

……………………………………....              …………………………………………


    Deponent





Witness

1. My name is John Edward Hartney. I have been a registered Justice of the Peace in New South Wales since 2000. I reside at Lot 3, Kangaroo Valley Road, Kangaroo Valley, NSW 2577.

2. I am the principal of Mortgage Fastrack and Investment Services,

Lot 3, Kangaroo Valley Road, Kangaroo Valley, New South Wales 2577.

3. I acted as finance broker between the plaintiff and the Defendant in loan negotiations that are the subject of dispute in this matter now before Court.

4. On or about the 10th March 2005, the Defendant and her husband approached me about arranging re-finance for their home at 40 Warrain Crescent, Currarong, NSW 2540

5. On the 28 March 2005, I completed a seven page Macquarie Mortgages Application requesting the Loan Product “Macquarie Mortgage Saver 6.69% Interest only for 5 years” which was signed by the Defendant and her Husband. I faxed it to Macquarie Mortgages that day. Exhibit AC-1

6. During the period between 28 March 2005 and December 2005, I received and sent many documents from and to Macquarie Mortgages relating to the loan applied for on 28 March 2005 that I do not refer to in this affidavit.

7. On or about 14th June 2005 after a phone conversation with Arthur Cristian regarding the loan product approved, Arthur then informed me that the Cristians definitely required a interest only line of credit loan product and was not interested in the type of loan approved. I received by post a large unopened envelope that had been re-addressed to me containing copies of a Loan Contract and other documents addressed to the Cristians, setting out loan conditions for the loan that I had arranged for them. I briefly studied the sections of the Loan Document that specified the loan type and found that it was not as I had expected, in that it was for a Principal and Interest Loan and not the interest only loan that had been approved by Macquarie Mortgages. I filed all the documents away at that point in time.

8. I notified MM of the above situation on 21st July 2005 by phone and fax, requesting that the approved loan be converted to Executive Choice Line of Credit

9. During the period July to September, Arthur Cristian and I spoke on numerous occasions about the delay with the loan and the urgency to have the contracts completed and the loan funds made available.

-------------------------------------------                  ----------------------------------------------
    Deponent                                                                Witness

10. On the 25th August 2005, I traveled to the home of Mr and Mrs Cristian where I          was handed copies of two letters of Macquarie Mortgages Notices of Loan Approval for Macquarie Executive Choice – Line of Credit finance, one addressed to Fiona Cristian and one addressed to Arthur Cristian. At the same time I was handed a large envelope, which contained copies of a Loan contract and a number of other documents. Because of the accompanying letters stating the product to be the Line of Credit as I expected I proceeded to show the Cristian’s where to sign the Loan Contract and the various documents and witnessed their signature where required.

11. I left the Cristian’s home taking two copies of the documents with me intent on getting one copy in the over night mail, which I missed. I photocopied the original, express posted it the next day and retained the other copies in my office file.

12. During August 2005, I was made aware by Macquarie Mortgages that the settlement date was delayed. I do not recall the reason or if, in fact, a reason was given.

13. The second settlement date in September was cancelled by Macquarie Mortgages, the reason given being that the Valuation of the property had expired by one day and that a new valuation was now required.

14. As a result of a new valuation being required by Macquarie Mortgages, settlement was again delayed, finally taking place 19 September 2005

15. On or about 2 November 2005, Arthur Cristian phoned me and said that they had just received a bank statement from the ANZ bank and were shocked to find that the payment claimed by the lender was much higher than expected. 

16. On or about 2 November 2005, following their realization that something was wrong, the borrowers requested a copy of the Loan Contract that they had signed in my presence on 25 August.

17. On or about the 2 November 2005, I inspected the copy of the contract that I had on file and found it to be for the loan product “Macquarie Mortgage Saver” Home Loan, exactly the same product that was rejected back in June 2005 because it was not a Line Of Credit, interest only loan, and not the product that I last applied for and that had been approved by Macquarie Mortgages.

18. On or about 2 November 2005 I contacted Macquarie Mortgages by phone. The person I spoke to agreed that it was a Macquarie Mortgages error and that they would rectify the error.

        --------------------------------------              --------------------------------------

                    Deponent                                                   Witness

19. During November 2005, Arthur Cristian requested a new contract and, as time rolled on the request became a demand. Arthur made it clear that he and his wife required a new Loan Contract and that they would not pay any money until a new loan contract was received and accepted by them. Arthur Cristian said to me on a number of occasions since November 2005, “Making a payment will appear as though we are approving the bad loan contract when we are not.” Since November 2005, Arthur and Fiona Cristian have regularly told me that they feel under enormous pressure to pay the lender some money and validate a fraudulent and misleading product/loan contract.  

        --------------------------------------              --------------------------------------

                    Deponent                                                   Witness

